IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

KIMBERLY MITCHELL and
KENNETH MITCHELL,
Plaintiffs,

V. Civil Action No. 01-2028

N N N N N N N N

PAT CELLONE and )
P& R PROPERTIES, INC., and
P& R PROPERTIES, LP,

Defendants.

N N N N N

OPINION
COHILL, D.J.

Raintiffs Kimberly Mitchell and Kenneth Mitchell commenced this action assarting thet the
Defendants, Pat Cellone, P & R Properties, Inc., and P& R Properties, LP, violated the Federd Fair
Housing Act, 42 U.S.C. § 3601 et seq., and the federd property rights of minority citizens under 42
U.S.C. 81982. Defendants have filed amotion to dismiss arguing that the statute of limitations bars the
section 1982 clam, and that the Federd Fair Housing claims are barred because the Plaintiffs have aready
elected to seek aremedy in state court, or dternatively, because this Court should abstain from hearing
these clams.
|. Background

The factud background to this case, as sat forth in Plaintiffs Complaint, isasfollows. The
Aantiffs, Kimberly Mitchdl and Kenneth Mitchell, husband and wife, are African-American individuds

who sought to rent an gpartment from Defendant Pat Cellone, the property manager for apartment




buildings owned by Defendant P & R PropertiesL.P.

The two apartment complexes relevant to the instant case are the Tuscany apartments, located at
300 Washington Road in Pittsburgh, Pennsylvania, and the Carnegie apartments, located at 848 Kennedy
Street in Carnegie, Pennsylvania  During the relevant time period in June and July 1998, the Carnegie
goartments conssted of racidly mixed tenants, including African-Americans, and the Tuscany gpartments
had no African-American tenants.

In June, 1998, Kimberly Mitchell wrote two checks to Defendant P & R Propertiesfor the
security deposit and application fee for the renta of one of the Carnegie gpartments. No lease was sgned.
Thereefter, Defendant Peat Cellone showed Kimberly Mitchedl an agpartment at the Tuscany gpartments,
which she liked better than the Carnegie gpartment.

On June 30, 1998, after both Kimberly and Kenneth Mitchell viewed the Tuscany apartment, then
immediately signed a one-year lease for the apartment beginning July 1, 1998, and wrote two checks
payableto P & R Propertiesfor the rent on the Tuscany gpartment and for the difference in security
deposit between the Tuscany and Carnegie gpartments. Also on June 30, 1998, Ms. Cdllone gave the
Mitchells the keysto the Tuscany gpartment, an eectronic access card for the building, and a garage door
opener.

The next day Ms. Cellone telephoned Kimberly Mitchell and told her that she had discussed with
the other principas of P & R Properties that the Mitchells were set to move into the Tuscany apartment.
Ms. Cdlone told Kimberly Mitchell that she and the other principals decided that they wanted the
Mitchdlsto recondder. In short, the reasons given to Kimberly Mitchell, subsequently confirmed in

conversations between Ms. Cdlone and Kenneth Mitchdl, were because the Mitchdls were African-




American and the tenants of the Tuscany were not.

After being effectively barred from entering the Tuscany apartment, the Mitchdls did not move into
the gpartment. On August 11, 1998, the Mitchells filed a complaint with the United States Department of
Housing and Urban Development (“HUD”), dleging aviolation of the Federa Fair Housing Act (“FHA”).

Pursuant to the FHA, the Secretary of HUD referred the complaint to the Pennsylvania Human
Relations Commission (“PHRC”) for adminigtrative processng. The PHRC found that there was probable
cause to credit the Mitchdls alegations. Eventualy, both parties elected to have the complaint heard in a
cvil action in the Commonwedth Court of Pennsylvania where the PHRC filed the complaint on behalf of
the Mitchells. The Mitchdls sought to intervene in their own right in the Commonwedlth Court action, but
the Court denied their gpplications. A trid date was set, however, before trid the Mitchdlsfiled the ingtant
federd court action. They then sought and obtained leave to withdraw their complaint in the
Commonwedth Court.

Il. Standard of Review

Defendants bring this motion to dismiss pursuant to Federd Rules of Civil Procedure

12(b)(6). (Defendants Brief in Support of Maotion to Digmiss, a 2.) Faintiffs argue that the Defendants

rase arguments that are not properly presented in a motion to dismiss, and to the extent those arguments
are examined, Plaintiffs request that the Court treat the motion as amotion for summary judgmen.

(Plaintiff’s Reply Brief in Opposition to Mation to Digmiss, at 1-2.)

Defendants argument that Plaintiffs have failed to sate aclaim under section 1982 because the

case was filed beyond the statute of limitationsis properly brought pursuant Federd Rule of Civil
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Procedure 12(b)(6). Defendants arguments that this Court lacks jurisdiction is properly brought pursuant
to Federd Rule of Civil Procedure 12(b)(2).

A motion to dismiss pursuant to Federa Rule 12(b)(6), tests the legd sufficiency of the complaint.
Conley v. Gibson, 355 U.S. 41, 45-46 (1957). A court must determine whether the party making the
clam would be entitled to relief under any set of facts that could be established in support of the clam.

Hishon v. King & Spading, 467 U.S. 69, 73 (1984) (citing Conley, 355 U.S. at 45-46); see ds0

Wisniewski v. Johns- Manville Corp., 759 F.2d 271, 273 (3d Cir.1985).

“A motion to dismiss pursuant to 12(b)(6) may be granted only if, accepting al well-pleaded dlegationsin
the complaint as true, and viewing them in the light most favorable to plaintiff, plaintiff is not entitled to

relief.” In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1420 (3d Cir. 1997). While a court will

accept well-pleaded dlegations as true for the purposes of the motion, it will not accept legal or
unsupported conclusions, unwarranted inferences, or sweeping lega conclusons cast in the form of factud

dlegations. See Mireev. DeKab County, Ga,, 433 U.S. 25, 27 n.2 (1977).

With regard to Rule 12(b)(1), the Third Circuit Court has explained that such a motion raises the

Issue of “*thetrid court's jurisdiction--its very power to hear the case’” Robinson v. Ddton, 107 F.3d

1018, 1021 (3d Cir. 1997) (quoting Mortensen v. First Federal Sav. and Loan Assn, 549 F.2d 884, 891

(3d Cir.1977). “We have explained that in such a circumstance, atrid court ‘is free to weigh the evidence

and satiffy itself asto the existence of its power to hear the case’” Robinson, 107 F.3d at 1021 (quoting

Intern. Assn of Machinigts & Aerospace Workersv. Northwest Airlines, Inc., 673 F.2d 700, 711 (3d

Cir.1982)). “*[N]o presumptive truthfulness attaches to plaintiff’ s alegations, and the existence of disputed

materid facts will not preclude the trid court from evauating for itsdf the merits of jurisdictiona dams.’”
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Robinson, 107 F.3d at 1021 (quoting Mortensen, 549 F.2d at 891).

Both parties have atached a number of documents to their pleadings. As noted, under a 12(b)(2)
motion, the court mugt satisfy itsdf of its jurisdiction and as such undisputed authentic documents may be
necessay to that determination. In addition, “a court may consder an undisputedly authentic document
attached to a defendant’ s motion to dismiss, provided that the plaintiff’s clams are based upon the
document, along with matters of public record, without converting the motion to one for summary judgment
and requiring the opportunity for discovery
...." Roganv. Giant Eadle, Inc., 113 F. Supp.2d 777, 782 (W.D. Pa. 2000). Here, the court may
congder the documents from the Pennsylvania Human Relations Commission, the Commonwed th Court
of Pennsylvania, and the Memorandum of Understanding between the Department of Housing and Urban
Development and the Pennsylvania Human Relations Commission as undisputed authentic documents. We
aso note that neither party disputes the chronologica factual events that occurred with HUD, the PHRC,
and the Commonwedth Court, instead focusing their arguments on matters of law.

[1l. Discusson

A. Timdiness of Plantiff’s Section 1982 Action

Count Il of Plantiffs Complaint dlegesacivil rightsviolation of 42 U.S.C. 8§ 1982. Section 1982
prohibitsracid discrimination in transactions relating to red and persond property.

All citizens of the United States shdl have the sameright, in every State and Territory, asis
enjoyed by white citizens thereof to inherit, purchase, lease, s, hold, and convey red and

personal property.
42 U.S.C. § 1982.

Defendants argue that the gppropriate statue of limitations is two years since the section 1982
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clam most dlosdy resembles aclam for persond injuries. The actions dleged by Plaintiffs that violated
section 1982 occurred no later than July 1998. Since the Complaint was filed on October 28, 2001,
Defendants assart that the Mitchells section 1982 claim is untimely and should be dismissed.

Paintiffs respond by arguing that the appropriate statute of limitations should be four years Snce a
transaction involving red property is contractua in nature.

Section 1982 does not have a datute of limitations, and thus to determine the proper limitations
period we look firg to the laws of the United States, and if there is no appropriate federd law setting forth
the limitations period we ook to the laws of the state where the federa court is Stuated. See Goodman v.

Lukens Sted Co., 482 U.S. 656 (1987), 42 U.S.C. § 1988.

The United States Court of Appedsfor the Tenth Circuit has explained the limitations period of
severa recongruction era statutes as interpreted by the Supreme Court of the United States as follows:

The Supreme Court has held that the forum state's statute of limitations for persond injury
actions provides the appropriate limitations period for civil rights cdlaims under § 1981,
[citing Lukens Stedl Co., 482 U.S. at 660-62], aswell as42 U.S.C. § 1983, [citing
Wilson v. Garcia, 471 U.S. 261, 276-80 (1985)], but the Court has not yet addressed the
ISsue in connection with § 1982.

Scheerer v. Rose State College, 950 F.2d 661, 664 (10th Cir. 1991), cert. denied, 505 U.S. 1205

(1992). Thefederd courts who have examined this issue “ have unanimoudy agreed that Snce ‘actions
brought pursuant to section 1982 [like sections 1981 and 1983,] are best characterized as persond injury
actions, the most appropriate sate statute of limitations for such actionsis the statute applicable to

persond injury actions” Hal v. Burger King Corp., 912 F.Supp. 1509, (S.D.Ha. 1995), quoting the

Didtrict Court in Scheerer, 774 F.Supp. 620, 622 (W.D.OKI. 1991).

We agree that section 1982 is most closdly andogous to a persond injury action. Although section




1982 involves transactions relating to real and persona property its purpose is not to enforce a contract or
rectify aviolation of a contract, but rather to rectify awrong done to a person based on hisor her race,
I.e, aninjury to the person. We therefore hold that the two-year persond injury statute of limitations
gppliesto section 1982 clams. Accordingly, Plaintiffs section 1982 clam was filed beyond the applicable
limitations period and is therefore barred.

B. Jurisdiction Over Federd Fair Housng Act Clams

Defendants argue that this court lacks jurisdiction over the Mitchdls Fair Housng Act clams
because the Mitchells have aready chosen to file a civil action in State court pursuant to
42 U.S.C. § 3613, and cannot not change their minds and file acivil action in federd court. Section
3613(a)(1)(A) of the FHA providesin relevant part asfollows:

An aggrieved person may commence acivil action in an appropriate United States district

court or State court not later than 2 years after the occurrence or the termination of an

aleged discriminatory housing practice, . . ., to obtain appropriate relief with respect to
such discriminatory housing practice or breach.

42 U.S.C. §3613(8)(1)(A) (emphasis added).
Defendants firgt assert that the factua basis for the ingtant federd Complaint isidentica to the
factua basisfor the charge of housing discrimination filed by the Mitchdls with HUD pursuant to 42
U.S.C. § 3610(a) of the FHA.
In their Complaint, the Mitchells alege the following with regard to their prior adminidrative efforts
in seeking to vindicate their rights.
38. On or about August 11, 1998, the Mitchellsfiled a complaint with the United

States Department of Housing and Urban Development (“HUD”), dleging a violation of
the Federal Fair Housing Act, 42 U.S.C. § 3601 &t seq.




39. The adminidrative proceeding before HUD on the Mitchells complaint is ill

pending. An Adminidrative law judge has never commenced a hearing on the record

concerning the Mitchells complaint.

(Complaint, at 111 38-39). In addition, the Mitchells dlege federd jurisdiction for their FHA clams
pursuant to section 3613 of Title 42 if the United States Code. (Complaint, at {/7.)

Section 3613 provides that the 2-year limitations period does not include thetime an
adminigirative proceeding was pending based on a discriminatory housing practice complaint. 42 U.S.C. 8§
3610(a)(1)(B). In addition, section 3613 permits an aggrieved person to commence acivil action
whether or not a complaint has been filed under section 3610(a) and regardless of the status of a complaint
that has been filed. 42 U.S.C. § 3610(a)(2) (with exceptions where conciliation agreements have been
reached). Findly, section 3613 prohibits the filing of acivil action under 3613(8)(1)(A) if an adminidrative
law judge has commenced a hearing on the record with respect to an dleged discriminatory housing
practice charge. 42 U.S.C. § 3610(a)(3).

The Mitchells federd Complaint does not contain the entire history of the administretive
proceedings that occurred with respect to their complaint filed under the FHA. The parties filings with
respect to the ingant motion to dismiss have provided the necessary history, none of whichisin dispute.

The Mitchdls HUD complaint was given case number 03-98-0621-8. In their Brief in

Oppodtion, the Mitchells explain that ther HUD complaint was referred to the PHRC in accordance with

the mandatory language of section 3610(f) of the Fair Housing Act. (Plantiffs Brief in Oppodtion at 2.)

The PHRC complaint was given docket number H-7477.
Section 3610 (f) providesin relevant part asfollows:

Whenever acomplaint dleges adiscriminatory housing practice . . . within the jurisdiction
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of aState or locd public agency; and . . . as to which such agency has been certified by
the Secretary under this subsection; . . . the Secretary shall refer such complaint to that
certified agency before taking action with respect to such complaint.

42 U.S.C. § 3610(f) (emphasis added). Once the complaint is referred, HUD is prohibited from taking
any further action with respect to the complaint unless one of severd enumerated exceptions gpply. 42
U.S.C. 8 3610(f)(2)(A-C). None of the exceptions apply in the instant métter.

Thus, Plaintiffs are technicdly correct that an * Adminigtrative law judge has never commenced a
hearing on the record concerning the Mitchdls complaint.” (Complaint, a §39.) However, thereason is
because the matter was statutorily referred to the state agency, the PHRC, for adminigtrative processing,
and not because the HUD adminigtrative process was ineffectua, staled, or otherwise prgudicid to
Paintiffs. Infact, the FHA and the PHRA are purposdly intertwined.

The PHRC is respongble for investigating and attempting to resolve the complaint pursuant to the

Memorandum of Understanding between the Department of Housing and Urban Development and the

Pennsylvania Human Rdations Commission. (Attached to Plantiffs Brief in Oppodtionat Ex. A.) The
Mitchells adminisirative complaint thus proceeded before the PHRC in accordance with section 959 of
the PHRA. 43 P.C.S.A. §959.

The PHRC conducted an investigation and concluded that probable cause existed to credit the
dlegations of the Mitchdls. See 43 P.C.SA. §8959(b)(1) & (c). Conciliation efforts were unsuccessful,
and the matter was being consdered for review of a public hearing recommendation by the PHRC where
the Defendants would answer the charges of the complaint before the Commission. 43 P.C.SA. 8
959(c) & (d).

In accordance with section 959(d.1) of the PHRA, the PHRC sent a“Notice of Election” to the




Mitchells and to the Defendants informing each side of their right to choose whether the complaint would
be heard ether by a Judge of the Pennsylvania Commonwedth Court or by a Hearing Examiner a an
Adminigrative Hearing under the Pennsylvania Human Relations Commission. (See Letter dated

November 3, 2000, from PHRC, “Notice of Election,” attached as Ex. B to Plantiffs Brief in Oppodtion

and attached to Defendants Reply Brief, see dso Memorandum Opinion of the Commonwedth Court, at

No. 585 M.D. 2000, February 14, 2001, at 1-2, attached as Ex. C to Plantiffs Brief in Oppostion)

Section 959(d.1) provides in part as follows:

When notice of hearing is given as s&t forth in subsection (d) and an eection procedure is
required by the Fair Housing Act, either party may elect to have the clam asserted in the
complaint decided in acivil action brought under the origind jurisdiction of Commonwesdlth
Court. The written natice of the Commission shdl be sent to dl parties and will inform
them of thelr right to take civil action. An dection must be made within twenty days after
receipt of the notice of hearing.

43 P.C.SA. §959(d.1) (emphasis added.)

Both parties elected a hearing before a Judge of the Commonwedth Court. The Defendants made
their eection by letter dated November 27, 2000, after which Defendants learned that the Mitchells had
aready made their eection for a hearing before the Commonweath Court. On December 21, 2000, the
PHRC filed a complaint on behdf of the Mitchells with the Commonwedth Court in accordance with
section 959(d.1) (“If an eection for civil action is made by ether party, the Commission shdl, within thirty
days from the date of eection, commence and maintain a civil action on behaf of the complainant . . . .").

Defendants argue that the parties eection to commence a civil action in state court forecloses the
commencement of acivil action in federd court.

On January 17, 2001, the Mitchdlsfiled an Application to Intervene in the Commonwedth Court
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action filed by the PHRC on their behdf. On February 14, 2001, the Commonwealth Court denied the
Mitchdls Application to Intervene. The Mitchells subsequent gpplication for reargument before athree
judge panel or before the court en banc was aso denied. The Mitchdls viewed the Commonwedth
Court’sdenid of ther effortsto intervene as a“deni[d] of the right to participate in the Commonwedth
Court action” thereby causing the Mitchells to conclude that they had “little choice but to file the present

federd action.” (Paintiff’s Brief in Oppogtion, at 4.)

As =t forth above, the FHA provides that an “aggrieved person may commence acivil action in an
appropriate United States district court or State court . ... 42 U.S.C. 8 3613(a)(1)(A). Defendants
pogition is that the section 3613 dection for acivil action in afedera district court or State court was made
when the parties eected to have the complaint heard in the Pennsylvania Commonwedth Court, a State
Court.

The Mitchdls pogition isthat the “Notice of Election” issued by the PHRC giving the partiesa
choice to eect a hearing on the complaint before the PHRC or the Commonwedth Court was a
continuation of the administrative process and was not an eection commencing a civil action under section
3613 of the FHA.

The Mitchells dso argue that even though they dected to have the complaint heard before the
Commonwedth Court it was the PHRC that filed the complaint, not the Mitchells. The Mitchells argue
that the subsequent denid of their dlaimed right to intervene in the Commonwedth Court meant that they
were never a party to the Commonwedth Court action. The Mitchells further argue that under the FHA
and PHRA “aggrieved persons can pursue an adminirative procedure and then invoke their own private

cause of action.” (Pantiffs Brief in Oppodtion a 6.) Therefore, the Mitchells conclude, the instant
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federd action istherr own properly filed private civil action.

When the Mitchdls sought to intervene in the Commonwedth Court they argued for the right to
appear based on the language in the Notice of Election. The “Notice of Election” from the PHRC
explained the PHRC Counsd’ srole in the event the case is tried before the Commonwedlth Court as
follows

an atorney from the Pennsylvania Human Relations Commission will prosecute the case on

behdf of the aggrieved person and the Commonwedth unless the Complainant chooses to
be represented by his’her own counsdl

(Notice of Election, 8B.1.) (emphasis added) (The Notice of Election, 8A.2, gives an identical statement
with regard to the role of the PHRC Counsd in the event the case istried before an adminigrative
proceeding.)

The PHRC joined the Mitchdls argument that there is a statutory right of a complainant to
proceed on their own behdf. (Mem. Op., Feb. 14, 2001, a 2.) The Commonwedlth Court resolved this
issue againg the Mitchdls. The Court explained that the “notice of eection which notified the partiesin this
case of thalr rights, goes beyond both the enabling satute and the rules enacted thereunder in telling [the
Mitchellg] they may have individua representation in the Commonwealth Court suit (and may appear in
their own right by implication).” (Id.) The Commonwedlth Court quoted 43 P.S. § 959(d.1), and
explained that by its plain language this section * does not give the complainants aright to appear other than
derivatively through the commission or atorney generd.” (Id. a 3)

Section 959(d.1) plainly provides that the “eection for civil action” is made by the parties, and only
then shal the Commission commence the civil action. As previoudy explained, the FHA and the PHRA

are intertwined such that the FHA was required to refer the Mitchells complaint to the PHRC for
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adminigrative processing. See42 U.S.C. §3610. The PHRC administered the complaint and eventually
Issued a notice of dection that included an dection to commence acivil action in State court. Although the
Pennsylvania Statute requires that the Commission file the complaint on behdf of the Mitchdlsin
Commonwedth Court, we nonetheless cannot characterize such an action as anything but a civil action
commenced in astate court. Likewise, whilethe “Notice of Election” itsdf giving the parties a choice to
elect ahearing on the complaint before the PHRC or the Commonwedth Court is a continuation of the
adminigrative process, the actud dection made by the Mitchdlls to commence an action in civil court was
achoice under section 3613 that set the casein civil court.

The PHRA requires that when the FHA requires an election procedure, the PHRC must notify the
parties of their right to commence acivil action. 43 P.S. § 959(d.1). Section 3613 of the FHA requires
an election procedure. The Mitchellswere at all times represented by counsd. Once they choseto
commence acivil action they made their dection. Apparently the Commisson, aswell asthe Mitchdls,
believed that the Mitchells had the right to intervene in the Commonwedlth Court action despite the plain
language of section 959(d.1). The Commonwed th Court’ s decision gppears to do no more than explain
the plain statutory scheme.

We ds0 note that thereis no indication that the Mitchells sought to argue in the Commonwedth
Court that their due process rights were somehow violated by the “Notice of Election” suggestion that they
could gppear individudly in the Commonwedth Court. We doubt that such an argument would have been
successful. Not only is the satutory language of section 959(d.1) clear, but dso the PHRC was
prosecuting the action on behdf of the Mitchells and thus their rights were being pursued.

The dlegations of the Complaint along with the PHRC' sinitid suggestion crediting the alegations
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indicate that the Mitchells had a meritorious case. However, they chose to end that process after having
made an election to proceed in state court. Had the Mitchells permitted the Commonweal th Court action
to proceed the Commission would have prosecuted the action on their behalf and possibly won vindication
of their rights and exposed a discriminatory housing practice. Having made their election we are not
empowered to permit a second eection when the statute plainly provides for only one. We conclude that
we are without jurisdiction to hear this complaint and accordingly the complaint will be dismissed.

Inlight of our conclusion on jurisdiction we decline to address Defendants remaining arguments
that we abgtain.
V. Conclusion

Paintiffs clam of aviolation under section 1982 will be dismissed because it was filed beyond the
limitations period. Maintiffs claim of aviolation of the Federd Fair Housing Act will be dismissed because

we conclude that we lack jurisdiction. An gppropriate Order follows.

November 17, 2003 /s Maurice B. Cohill, Jr.
Date Maurice B. Cohill, J.
Senior United States Didtrict Judge
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

KIMBERLY MITCHELL and
KENNETH MITCHELL,
Plaintiffs,

V. Civil Action No. 01-2028

N N N N N N N N

PAT CELLONE and )
P& R PROPERTIES, INC., and
P& R PROPERTIES, LP,

Defendants.

N N N N N

ORDER

AND NOW, to-wit, this__17th  day of November, 2003, after careful consideration and for
the reasons st forth in the Opinion accompanying this Order, it is hereby ORDERED, ADJUDGED, and
DECREED that Defendants Mation to Dismiss (Doc. 5) be and hereby is GRANTED asfollows:.

1. Defendant’s Motion to Dismiss Count |1 dleging aviolation of 42 U.S.C. 81982 is

GRANTED; Count 11 is hereby dismissed.

2. Defendant’s Motion to Dismiss Count | adleging aviolation of 42 U.S.C. § 3601 et seq., is

GRANTED; Count | is hereby dismissed.

The Complaint is dismissed and the Clerk of Courts be and hereby is directed to mark this case
closed.

/s Maurice B. Cohill, Jr.
Maurice B. Cohill, Jr.
Senior United States Didrict Judge

ccC: counsdl of record




